INTHE MAGISTRATES COURT
OF THE REPUBLIC OF VANUATU

Civil Appeal Case No. 940/21

BETWEEN: HARRY KEMUEL

Appellant

AND: FAMILY TAMAT Represented by Josiah Tamat.
Respondent;

‘Dateof Hearing:

Before:

Asgessors

Appearances; Counsel Christing Thyna'for Appéltant
Counsel Willie Kujalu for Respondent

JUDGEMENT




Inteodietion

2, Onthe 26'May 2021,

arties were given 4 names of assessors to choose only 2
and ‘Besth paﬁiﬁs compromlsed and agreedtochoasethe above 2: 4SSESHOLS;

Background

3 Josish Taiat who.ig the same person-as Josiah Nato wh isith

respondeit in'this:

bloodline:of the. man named Tamar:

4. Harry Kemiiel whio was the respondent i
appeal objected to-Josiah Tamat's clairiy'in

family menibers are the true and only descene g bidling of

the man named Tamat.

5. ARer'wfull hearing by the Malekiila I
over by-three (3) Justices, the Court mak

composed and presided

"

1. Jdosiah Nato emi blad loen blong
2. Stat tedei ] ko defendant-emi mas stop

longeuser vienyio: TAMAT.... ™

The Law
6. A).Section 22 and 23,0f the Island Court Ae

“...22. Appeals

within 30 days from

{2} The court hearing an uppegl.against a decision of an island court shall appoint two or
: assessors knowledgeable in custom:to-4it-with the court,

2




(3) The court hearing the appeal shall consider the records (it any. mlevam 10 ;_the daaisian
and receive such-evidence (if any) and make suchingitivies (ifanyl as it ]

23, Power of colirvon-appéal’

The court.in the exercise: of app@liare;urfsdichon inamy couse.orima
this. Act. ey —

‘Section 22 of

(1) i any suah order or; pass any-such:sentence as the island court.could have made or

“that any such cause or natter be' reheard before the same court or hefore any ather
islatid court,,.™

“Appeal to the Magistrates Court

16.35°(1) This vule applies fo appealy fix

(2) The appellant nust;

) Ihe-:mqgisrraret intist:
{a).fix d fivst hearing date; and
(h) tell the purties.about this;

) At the fivst hearing, t#.rr:»magistrate:




Groundsof Appeal:

7: The appellant’s grounds of appeal headings dre as follows;

Irfggular Court process’

Custom relating to bloodline:

8. [tisaccording to the customio
or tribe claiming a customary:nams
p‘:aft’i;ularﬁhasm‘ﬂfﬁ), witspeopi:lc:an

it Istand-for & person'on behalf of their Gamily
ing:and holding powerand rights over:a
giiv-:cusium --Iandéhaundarywbe a*male* who:

tnbe bﬂcausc iy tha name of the: t‘ st person Wl
during the ancient times and the first person.wi
the entire family or tribe; The namie cannot be
Paramourit:chief who performed the Namgl; Nt
undergoes or performs to be ordained the titlenf a:chiefo

a pamcu!amma af land
very first gengration.of
ie:name of a chief or
‘plistom process that dne
vparamount chief,

10. The patritineal lineage connection'to the name: holds moie weight in custom cothpared
to theimatrilinesl lineage. However, matrilineal lineage connection will:and can also’
be given the samé weight and custom recognition only in the event that there was ot is
no:surviving blood or descendantof the patritineal linieage.

11.An a’doptmn performed acenrding 1o lhe preper recognized CUSIOH Provess will Hind




12.'This therefore mearis that thet particular specific narte can only bé: 1
the custom:recoghized blood connected lineage specified above provided 1 name is

honpred as:a sacred name that holds: the-éntire peneration (s): together includmg their
rights-and powers incustom.

Findinigs in this Appeal

‘I:'ZS".,;’IThefapﬁél_léni‘an'é!‘thearespondé | amf case’ No‘lﬂ of 1@93 qs one party:(Counler

and the. Ceure make otders-and declarations in their t’avor, i 1
praggedings that Kemuel. Hmy as Counter Claimant | Tepresentis 1y Tamat and
Josiati Nato-as a wiine fess 1) for Counter Clisimant 1.

14, .Iﬂiﬁt'ﬁ'e?ﬁﬁurtifbeibW'='iaﬁﬁ7-fi'i5'i':"'"”i':rrent'-a‘ppéiil the respondent Josiah Tamat ¢laims:the

\\\\\

btmdiine of a-woman: uame«éMathien Hs tha cm[y surwvmg daughter gf the man

ngen Harty who only. orally responded to the réspondent’s elaim and made
ns onhis counter claim during the hearing along with 2 Withesses who also:
e-evidence:

ly livirig descendant of 2. man named. Harry who was adopted by Tamar; He
claims-and say that-Tﬁmm:'it‘l’ai-rieﬂf-JCeﬂyhmf:t'o"gethei’ 'ﬁ;ey on |'y' haid one child.ason:




“‘was 0ot Tamagl's- daughw:r because Kenyis as-already pregrant dnd gave birth to

Weiih end nistto ovemdc nor question the. ﬁndmgs and: Junsdictianal powers.of the
Courts but:we: ‘interid onlyto'identify the issués and final outeomes of each of the
-proceedingsand relate/it torthis presentappeal.

‘Court in’ .&Bdi The lssug bet‘ore- thig Court i ttus preceedmg is that of custom land'
ownership resulting a dectaration of custom owner to-land . Kemiel. Han‘y who i
‘the'same person as Harry Kemuel- who'is the appellant ji. thisinppea

Counter elaimant 1 in'the above proceeding: Josiah Nato-whe isihe-same person
as Josiah Tasmnat asthe respondent.in this appeal was a witness:(Withess 1 who:
‘gave evidence in: suppen;nf Counter claimant:1 who was Keititel Hm-y ifithe
above progeeding. The conclusion of the abiove prcoeedlng”_ isas:

Wi, Jorghy Kenmiel [2018] VUSC247-This was:an appeal case before:the Supreme
Court: The:appellant appealeddhe. rt: fudgement.of 2004; Josiah Tamat.
who is the same personin thig s the: respondent was added to this
proceedinigs as an interésted party. In.summary, the appeal was-dismissed and the
Istind Court Judgementof 2004 still stands.
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i

ISC 179: This:was acivil Gourt claim before the Supreme
tha tort of trespass and compensatmn for the foss of crops by way of
ngral damages. In summary, the-claimfor com pensation was awarded to the

Y

- Nitherof the parties infroduced any: newevidence during this appeil nor call
withesses therefore the Court only considerthe evidences filed and: ora}iy subrr
Huring; the Court below including the written and oral. ‘submissions madeib;

Discussions

20. When.it comes to the datermination of miattes involving customary-righits and fssues
such and the ‘daterm‘ina’t-‘ionz--offh]ﬁcxd:ifne"‘hefﬁre the: Cburts,-"th‘e l?sliiﬁ

jurisdiction: éis*Vested in’ the IV

(sland Court justices presiding who are kniowledgeible inthe custom of that particulai
island or ter ‘ '

custom: of ‘that pamcular tsland or territary to: advme thc Magisfrate on maﬂers and:
issueg-concerning and:relating to-cuistom:

21. We see. propar fo hsghhght that the appellant Mr. Kgmue! }ismy and the. rmspondem M




23.The lsland Court judgement of 2004 although mentioned & ma namied Harry whio
Tamat had asked to-adopt; it did not-forther el iborate on'the-adoption process, whete:
it happened, the-wittiesses and he; cording to. custam “The. Judgement
also does:not-mention whether T spited Harry

-;e_\fldc,_nce that Mathilen: was,mtﬁtheadalggh,tamﬁramat;. A“hﬂl!ghfhl&'ﬁwﬂ wutnessesfin‘
t;'he- Court below na‘mély‘*Micﬁaelland 'dpenifﬂnny ‘Ibri'sﬁy"men't?ioned’ix? ﬂuﬁ'ing Cross’

etermirie the: blamtllme offl"amar between the Apje
ent:appeal..

wilili v Harry [2018] VUSC 179, Judge Wiltens savalone withcit sssessors and

:# totally different issue that has nothing te.do with.custom nerbloodline.

28. The determination of the bloodling of Tamat between the parties in this appeal was.
‘never heard:nor determined:in a
‘appellant.

the cases referredto by counsel for the




29, The slad Court in civil case No.1849 of 2020 between Family Tamat'y Kemuei
Harry was the first and only proceeding concerniirg the issue of Tumat s blsodline
between the.two partics'in:this appeal:

30. Wessee the need to provide some:explaniation to the term: “represeniatfve ™ in the:
corttext of a person’s role in Court prooecdings. Lawyers represénttheir clients in

InStrueliensandgiveIegaladvicﬁ and dlf@ﬂhﬂnsmeaning,theIaWyershavaneuher 4
persanal ‘conn.eﬁt.i'oninor'i-intewst.:inthe-:"rr_ga_t“_tjér{ ‘ bﬁid&ﬁﬁhpy;;grg;\::mgrg]y-{the‘-:

nf 2004 hﬂre the Cburt recorded that "K‘emue! Hamy s re SeRIGH

Tamat ™ meaning Kemugl Hary was merely representing Family Tamat,

31, 0urnuling:on the appellant's grourds of appeal are-as follows’;

. Lackof standing: We dismiss this ground of appeal and fule that the
respondent has legal standing to brihg the:matter:for determination in:
theiCourt below.

i,  Abiise of the Cosirt p
rufe:that thete was no-abiise s

i.  Rightto organize an dppesl heing waived: We dismiss this.ground
ut'appeul and rule the proceeding in the Cow
proceeding:

t below was:anew

iv, Frand: We dismiss ‘this:’gmu‘nd of appeal and rule that this is;a totally.
different issue:that was not determined in the Gourt bitow.




esult.

vii.

that this objection:should’ have beem mwer} in: the
Although an abjection for Justice Alind-Malapa:

explanation: was provided.and- accepted by the parties before the
hcanng commences.

iture to consider the appellanis arguments: We dismiss this
of appeal.and m‘Ié-it’h&tr-th'e’iM‘agiétifafeﬁ‘wa’s not required by:the
it with the Island: Court Justices during an Island Gourt

igroufic oF appeal and
repeat that the Magistrate.was not quired by the At to sit with the
Island: Court Justices durinj 1 proceeding,

32; The Appeal is:dismissed.

33, The Island Coi rt-Judpement of 26" March:2021 is:tnia

thatintained with 4 substituted

‘Order as .ftﬁi-lewq;

ik

J.ogij h Tamat:and his family;are tie trué and only sui¥iving bloodiine of: ‘the

daughte‘r’ of Tamotng
use the:name Tamat.

Tama through:the matrilineal lmeage ofithe only siirviving
Muihlen therefore he.and his family has the right to

The Appellant:Kemiel Rarry and his famity has nio righitto use the name:of
Tamat therefore are restrained from usingthe naig of Tamar orthwith.

Parties to:meetitheir own costs.
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m‘ﬂ?@ﬁ:.atel:akatom,mijg-gsm

day of June 2021,

Supervising Magistrate

Justice Douglas FATDAL




